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Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of )
)

Preemption of State and Local Zoning and )
Land Use Restrictions on the Siting~ )
Placement and Construction of Broadcast )
Station Transmission Facilities )

To: The Commission

MM Docket No. 97-182

ReceiVED

OCT 3 0 1997

FEOEJw.COMMtlMCATIONSCOMMJSSION
OFFICe OF THE SECRETARY

JOINT COMMENTS OF THE
NORTH CAROLINA ASSOCIATION OF BROADCASTERS AND

THE VIRGINIA ASSOCIATION OF BROADCASTERS

The North Carolina Association of Broadcasters ("NCAB") and the Virginia Association of

Broadcasters ("VA.B"), by their attorneys and pursuant to 47 C.F.R. §§ 1.415, 1.419, hereby jointly

file the following comments in response to the l'..jotice of Proposed Rule Alaking~ FCC 97-296

(Released: August 19, 1997) CWotice"), issued in the above-captioned proceeding.

1.

INTRODUCTION

NCAB and VAG (collectively, the "Associations") represent radio and television

broadcasters in North Carolina and Virginia. The Associations submit these comments to urge the

Commission to adopt the proposed preemption rule attached as Appendix B to the Notice. The

proposed rule would preempt local zoning and land use restrictions on the placement, constmction

and modification of broadcast station transmission facilities under certain limited circtUUstances.

It has been the experience of many of the Associations' members that state and local action

and inaction often result in needless delay in the construction of FCC-approved broadcast facilities.



10/30/97 THr 17:29 FAX 9197430225 BROOKS PIERCE I4l 004

The conversion of television facilities to DIV will only create more problems of this nature for

hroadca.,ters. In the end; a patchwork of differing regulations from the federal, state and localleve1s

serves only to obstruct the federal effort to allow the broadcast industry to promptly convert to DTV.

To address this problem and to ensure that broadcasters can meet the Commission's ambitious DTV

timetable. the Commission should act to remove one of the primary obstacles to its plans -- state and

local govenunentprocesses which infringe on the FCC's authority over communications and serve

to frustrate its goals. Without appropriate Commission action, the prompt roll~out of digital

television will be stymied by local and state authorities who impose procedural and other burdens

on broadcast facilities construction.

II.

STATE AND LOCAL REGULATION OF SUBJECTS THAT
OVERLAP WITH FEDERAL REGULATIONS SHOULD BE PREEMPTED

In the Notice, the Commission solicited comment on whether it should ~'focus on actions state

and local government would be preempted from taking or what state or local authority would be

preempted by tailure to act within a specified time period."l In order to ensure that state and local

governments do not duplicate FCC regulation of the broadcast industry, the FCC should do both.

The FCC is solely responsible for licensing and overseeing radio and television broadcasting

throughout the United States. In this role, the Commission must promulgate rules and articulate

policy to be carried out nationwide in order to accomplish the federal goal of ensuring a fair

allocation ofbroadcast services serving the public interest. In carrying out these responsibilities. the

FCC has unique expertise which infonns its decisions regarding interference to telecommllilications

services and devices, setting standards for measuring the effects of radiofrequency ("RF") radiation,

1 Notice, at ~ 18.

·2-
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and establishing guidelines, in cooperation with the Federal Aviation Administration ("FAA"),

regarding the marking and lighting of broadcast towers. When local and state officials attempt to

duplicate this regulation -- even where tins effOlt is disguised as "land use" regulation -- the federal

regulatory scheme established by Congress is frustrated.

In the Notice, the Commission asked for comment concerning the "circumstances ... in

which it [would be] appropriate for the Commission to preempt state and local regulation of the

siting or construction of transmission facilities.":! Certain substantive regulations and restrictions

of local and state authorities must be preempted in order to fulfill the comprehensive regulatory

schemes developed by the Commission in its effort to foster a free, over-the"air broadcasting system

that serves the public interest. Only issues that are subject to comprehensive Commission regulation

should be subject to preemption, and the proposed rule reasonably limits such preemption to three

primary areas.

Specifically, the proposed rule provides that regulation of the environmental etTects ofRF

radiation, interference with telecommunications signals, and requirements for marking and lighting

towers be areas subject to preemption. TheEe are issues which are often utilized by state and local

governments to restrict the siting and construction of broadcast towers, yet the Commission has

established rules and guidelines in these areas which express the national policy. Each rule is

comprehensive,3 and should not be the subject of inconsistent state or local regulations.

2 Id, at ~ 22.

3 Notice, at ~ 4. See, e.g., 47 C.F.R. §§ 73.209, 73.318, 73.612, 73.614 (interference
regulations); Guidelines for Evaluating the Environmental EtTects of Radiofrequency Radiation~

Report and Order, ET Docket 93-62, FCC 93-326 (Released: August 1, 1996) ("R&O HI, First
Memorandum Opinion and Order, FCC 96-487 (Released: December 24, 1996) ("First MO&O"),
Second Memorandum Opinion and Order and 1Votice of Proposed Rule Making, FCC 97-303
(Released: August 25, 1997) ("Second ]\110&0") (RF emissions); 47 C.F.R. § 17.21 et seq.
(specifications for obstruction marking and lighting of antenna structures).

- 3 -
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When approving a construction pennit for new or modified station operation~ the

Commission requires the applicant to conform to its rules regarding interference caused to other

broadcast stations as well as its policies regarding blanketing interference and interference to

consumer electronic devices.4 This is an area uniquely within the expertise of the Commission.

When local authorities second guess -- or adopt regulations which conflict with ~- the Commission's

ludQ:ments in tillS area, the Commission's detenuination that the new or modified broadcast facilitv., ... . -

would serve the public interest is frustrated and mooted.5

Similarly, the Commission has issued revised rules enforcing its policy concerning the

environmental effects of RF radiation.6 As the Commission stated when adopting its guidelines:

"We believe our decisions provide a proper balance between the need to protect the public and

workers from exposure to potentially harmful RF electromagnetic fields and the requirement that

industry be allowed to provide te1econununicatlons services to the public in the most eftlcient and

practical manner possible."7 These guidelines are delineated in OET Bulletin No. 65.

4 C'~" " .... T::t"'" t:Cn....... -:)'()1 ~"""t;",.., .... i tR..norl"act P"'''';~''''''-N1''lO"n~t!:l·I· r.dlll"nt7rl'l'Inf Tnfn;'mnti,.mut;::.c;., c·o.,.1. ~"-" .L "-~.ll1.J. ~v A., v v,.". v 1 \.LJLV_ ~ "l:! !:;:!1....- """--J~ r , r:J , " ~-.-.-

Corporation, 6 F.e.C. Red. 2207 (1996) (analyzing a station's modification proposal in regard to
interference).

S The degree to which state and local authorities may attempt to regulate concerning issues
within the jurisdiction of the FCC is well demonstrated by Entertainment Communications, Inc.,
FCC 94~56 (Released: March 22~ 1994). In that case, an applicant for an FM license was delayed
by a complaint from a local citizen who claimed that RF radiation from the FM tower interfered "vith
his television remote controL Jd. at ~ 3. The FCC quickly dismissed his concern noting that the
sta.tion operated at 92.5 MHz and the remote control between 300 GHz and 500 THz. Jd., at iCl 6.
Nevertheless, it is fair to ask whether a local planning commission faced with the decision whether
to approve the siting of an FM tower would make a similar, informed dec.isjon in the face of such
an absurd complaint from a local, prominent citizen. See, also. Butlers v. Hauser, 867 P.2d 953
(Idaho 1993) (local government questions "need~' for improved PM service).

6 See Report and Order.

1 Second MO&O, at ~ 2.

-4-
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Broadcasters seeking to construct new broadcast facilities are often faced with complaints

about the possible detrimental health of the facilities. Such complaints can result in unreasonable

delay and unreasonable local restrictions on the use of the tower. This is the case even though the

tower is shown to be in compliance with the Commission~s guidelines ·which were developed in

conjunction with the Occupational Safety and Health Administration eOSHA"). Tbrough the vivid

examples they cite, the Petitioners demonstrate how these local fears can result in the frustration of

FCC decisions regarding the proper use of the electromagnetic spectrum,s The lUldetsigncd counsel

have personally encountered such unfOlmded local fears when representing NCAB and VAB

members in special use pem:lit proceedings in North Carolina and Virginia.

As the Conullission is well-aware, such state and local restrictions sometimes have nothing

to do with the merits of a particular application~ but instead can only be explained by reference to

extraneous political or personal factors. To cite just one example, Capitol Broadcasting Company,

a pioneer in djgital television and the first station in the nation to broadcast an experimental digital

signal, has for three months been unable to obtain the necessary approval (or even a hearing) from

the local city council to move a 300-foot studio transmitter link tower located at its studio site from

one side of the studio building to another, a distance of only approximately 170 feet. The city

appears to be refusing to consider Capitol's application because of an unrelated legal action

involving Capitol's news operation. 9

Attached as Exhibit C are the Comments of Mid Atlantic Network, Inc. ("Mid Atlantic"),

lic,el1see of station WINC-FM, Winchester j Virginia. \Vhile seeking the approval of Fa~lqllier

8 Petition, at pp. 12-14,

9See generally Declaration of Michael D. Hill, attached hereto as Exhibit A. See also
Affidavit of David Lasley attached herem as Exhibit B.

- 5 -
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County to construct an auxiliary tower, a local property owners association objected, asserting that

~1.he cancer rate in the resort [area] was higher than normal and that excess RF radiation caused this

cancer." See Exhibit C (emphasis added). Although these assertions proved to be grOlUldless, the

County nevertheless imposed restrictions on the use of the tower, which severely lim.its the

functionality of the tower. For example, the County limited the number of anteIll1aS to four,

regardless ofwhether they emitted RF radiation, and prohibited satellite dishes entirely. Further, the

use of the tower was restricted to use "for back up purposes only, or if used as primary, the existing

tower to be for back up only." This example demonstrates the inability of local authorities to make

rational judgments concerning RF radiation. Certainly, the FCC would never limit the number of

receiving antennas to address an alleged RF radiation problem. Moreover, no restrictions should be

imposed when, as in this case, the RF radiation guidelines are met. As a result of the lack of federal

preemption, Mid Atlantic incurred delay and expense in constructing a tower that met with the

Commission's determination of serving the public interest. This example reflects the fact that~ as

a practical matter, no elected public official can afford to be perceived as insensitive to a

constituent's concern about a health or safety issue, even if the cone-ern is plainly without any factual

basis.

III.

TIME CONSTRAINTS ON STATE AND LOCAL
GOVERNMENT ACTION ARE NECESSARY TO ENSURE THAT

THE COMMISSION'S POLICIES ARE SERVED

A. The Proposed Time Limits for State and Local Aetion Serve the
Commission's Desire to Promptly Roll-Out DTV

In the Notice, the Commission asks for conunent on the procedural framework proposed by

the Petitioners, specifically, whether certain time limits upon the local approval of Commission

- 6-
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authorized construction are reasonable and necessary,10 Specifically, the Commission is concerned

with the aggressive roll-out schedule for DTV.Il

The Associations believe strongly iliat time limits are necessary to el1.sure a timely transition

to digital television, and that these constraints should be applied uniformly to all broadcasting

services, regardless of market size or connection to the DTV process.

The examples ofproblems and delays encolU1tered by local broadcasters cited in the Peliliol1,

as well as in these Comments, have occurred prior to the implementation ofDTV. In these cases,

the usual construction period of 18 months was applicable. Although construction periods for DTV

are longer -- extending from issuance until the deadline for the facilities to be up and operating --

it is expected that other delays will be inevitable. As noted in the Petition, as many as 1000 of the

1400 television towers will need to be modified or replaced to accommodate DTV between now and

be displaced because of the added load of new DIV antennas on the currently over-burdened

towers, 13

One of the primal)' goals of the DTV proceeding was to "foster[] expeditious and orderly

transition to digital technology that will allow the public to receive the benefits of digital television

while taking accolUlt of consumer investment in [analog] television sets,"'4 The Conunission must

10 Notice, at ~ 23.

11 Id., at ~~ 19,23.

12 Petition, at p. 6.

13Id.

14 Advanced Television Systems and Their Impact upon the Existing Television Broadcast
Service, Fifth Report and Order, FCC 97-116 (Released: April 21, 1997), at ~ 4 (bereinafter, DTll
Fifth R&D).

- 7 .
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establish short deadlines for local and state review of applications to construct broadcast towers and

related facilities to ensure that its goals can be met. Ifthe Commission is forced to revise its DTV

schedule, the market wiUlose confidence in the Commission's ability to oversee a swift transition.

As the Commission has noted, a timely transition is necessary to convince consumers to purchase

DTV sets. IS The Commission cannot control the sales of DIV sets or the number of available crews

to construct the new towers. However, the Commission does have the power to eliminate one

potential obstacle to its ambitious DTV goals -- the obstruction and delay caused by non-federal

authorities. If the Commission fails to secure compliance with its DIV schedule, the transition

would need to be extended since consumers and set manufacturers would not have the c011fidcnce

to make the necessary investments in DTV. If analog broadcasting is forced to continne~ the

reclamation and auctioning of spectrum is pushed further into the future, preventing the development

of other new conilllunications services and possibly effecting federal budget projections.

The Petitioners have rec·ommended time limits for local action ranging from 21 to 45 days.16

These time limits would be consistent with the Commission's ovm effort to act quickly to approve

the grant of construction pennit applications for DTV facilities. Acknowledging the importance of

its DTV efforts and the need to avoid delay, the Commission has drastically streamlined its own

procedures for obtaining a construction permit 17 Indeed, the Commission has made much of its

efforts to expedite the grant ofDTV applications. For example, the Commission was easily able to

15Id.

16 Notice. at ~ 6.

t7 Public Notice: Commission Details Application Filing Procedures for Digital Television
(DTV), MM Docket No. 87-268 (Released: October 16, 1997), at p. 2.

- 8 -
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grant two of three recently-filed DTV applications in less than 45 days. IS This demonstrates the

importance to the Conunission of expeditious action. No less should be required of state and local

authorities. Thus, the 45 day nlax.inmm limit for local action is not unreasonable.

n ... _ Ai ..1.._........: .......... ..1 T:...... AD ........~.n.".I On.... ~fn n n ..1 T ......ru.. 1 nftA:,t.: ..,.£oj lifo 1\T.u... .u.~toj4f t
u. ~J.I .l"1U"".. ~.I"""''I,.I. ... su,n... .L "".I.I.UU .L'VI. u ..."" "" "" ........ V ....M • ..... "'''~..... " " ... ." .L ~'L.-~ ... ",.. " J

to Ensure That Construction of Non-DTV Related Facilities Can Be
Completed within 18 Months of the Issuance of a Construction Permit

The Notice requests comment on whether any preemption nIles that it might adopt should

apply only to modification and constroction ofDTV facilities and FM stations displaced by DTV. I
')

Any preemption rules adopted should apply lUliformly to all broadcast services whether or

not there exists a relation to the DTV roll-out. Indeed, the complexity of determining whether a

broadcast facility's construction request is directly or indirectly related to the DTV roll-out would

be fi.lrther fodder for delay by local governments. The factw:tl record ofproblems related to the siting

and modification oftransmission facilities as set forth in the Petition, as well as the example in these

Comments, all relate to pre-DTV circumstances. Such problems are just as illogical and just as

contrary to the federal interest even though they do not relate to DTV. While the aggressive digital

television schedule helps to underscore the need for preemption in certain areas, the problem faced

by broadcasters from local and state attempts at regulation of telecommunications are not unique to

DTV towers. \Vhether the issue is the relocation of an FM station displaced by DTV, or the siting

IS Three televisions stations licensed to KITV Hearst-Argyle Television, Inc. have recently
received DTV licenses. KITV~DT tiled its application on August 8, 1997, and the application was
granted by the Commission on September 4, 1997. See File No. BPeVT-970808KE. KHVO-DT
filed its application on August 21,1997, and the application was granted by the Commission on
September 3. See File No: BPCDT-970821KE. K.\t1AU-DT filed its application on August 8, 1997,
and the application was granted by the Commission on October 21. See File No. BPCDT­
970808KF.

19 Notice. at ~ 21.

- 9-



10/30/97 THU 17:35 FAX 9197430225 BROOKS PIERCE [4J 012

of an AM or PM station tower umelated to the DIV roll-out, non-federate authorities' ability to

delay construction deemed by the FCC to be in the public interest still remains.

IV.

CONCLUSION

In light ofthe foregoing, NAB and VAB jointly and respectfully request that the Commission

preempt state and local restrictions on the placement, construction and modification of broadcast

transmission facilities as set forth in the proposed rule attached as Appendix B to the Notice,

Respectfully submitted, this the 30th day of October, 1997.

NORTH CAROLINA ASSOCIATION
OF BROADCASTERS

Wa
MarT?-+-~lIIV

Marcus W. Trathen
Winston P. Lloyd
BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD~ L.L.P.
Post Office Box 1800
Suite 1600, First Union Capitol Center
Ra1eigh~ North Carolina 27602

B

VIRGINIA ASSOCIATION OF
BROAD

/
1/
l.··

Their Attorneys

C;\COMMENTS.2
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Declaration of MichaeJ D. am
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DECLARATION

t4l 014

I, Michael D. Hill, hereby declare, under penalty of perjury, as follows:

1. I am employed as Vice PresidenVGeneral Counsel of Capitol Broadcasting
Company, Inc. ("CBe").

2. CBC is the licensee of Television Station WRAL-TV (CBS) which operates on
ChannelS at Raleigh, North Carolina. In addition, CBe has an experimental authorization from
the FCC which pennits it to test a new digital television service, WRAL-HD, on Channel 32 at
Raleigh.

3. eBC, in anticipation of the conversion to digital television, is in the process of
enlarging its studio building and relocating its 300 foot self-supporting studio transmitter link
tower ("STL tower") which is located at the \\'RAL studios on Western Boulevard in Raleigh.
WRAL transmits its signal by microwave link from its studios in Raleigh to its 2,000 foot
transmission tower located some 10.56 miles away at Auburn, North Catalina. eBC needs to
relocate its existing STL tower some 170 feet from one side of its studio building to another in
order to allow for expansion of the existing studio space.

4. CBe filed an application for a special use permit with the City of Raleigh on
August 1, 1997. The application was complete and ready for action when filed. The City staff
has recommended approval ofthe pennit. CBe is not aware of any objection by any member of
the public or any adjacent lando\vner. Indeed, the adjacent lando....vner located nearest to CBC
has indicated it has no objection to the issuance of the pennit. The special use permit
application, a copy of which is attached as Exhibit 1, details CBC's compliance vvith the local
ordinance governing such matters. Also attached as Exhibit 2 is a copy ofthe recommendation
of the City Planning Director that the special use permit be granted.

5. The application was scheduled for hearing by the Raleigh City Council tluee
times -- on September 2, 1997, September 16, 1997 and October 8, 1997. Each time, the City
Council has refused to hold the required evidentiary hearing on the application.

6. Initially, it is my understanding that the City Attomey advised the COlUlcil that
they should not hear the matter mthout a letter from CBC waiving any conflict of interest that
might appear by virtue of the fact that four members of the City Council are defendants in a civil
action alleging that certain members of the Council violated the state open meetings law in
cormection with an unrelated matter. CBC, along with the state broadcast association, state press
association, the local daily newspaper and other local television stations, are parties plaintiff in
that litigation. That case is presently pending before the North Carolina Court of Appeals. CBC
promptly prOVided the requested letter waiving any conflict of interest. A copy of the letter is
attached as Exhibit 3.
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7. NonetMless. and notwithsraMing tba't CDC's appli~on is complete Ill1cl reedy
for d=. the bcWg bas now bccu coDtinlU:d l'Wi=_ I have been im'onned by representatives of
the City staff. ~d believe that _1IlICDlbm oflAe O:nmdl wha are defcDd.su115 in the unrelated
litigation, lave purported. to justify tbb ~o.a.by iD.dic::ati~Sthat they will Dot provicie cae
with a bcarirIg 011 its appliQtiDD. uale.ss CBC secures from the ather plaintiffs, in the \Wcla~d

C8SE~ • letter waivUaS lilly JNlPortecl coDt1ict of iDtI=st in 'the spuia! use pennit hcarin& - despite
th8 faet lhat Done of!hoie other plaiD1ifts bave ,my ml£rest whatsoever in the special usc permit
application. This req,ucst is 'Withcut legal hasi$. It is wmcec-uaty. S~h a. request may 01' may
not be If8lLted by the other pLainrlff'$ 10 the umelated. litigation SUlg: they sre: blolSiness
competitors ofeBe's.

8. Tbc relocation afCHe's SU tower bas beea. delayl!d, and lIdditiQaaJ. costs
ingurrBd., as a rcsuJ.t ofthis at'Lt:m.pt to impose additicm.aJ.. WU'lCCCSSary requiremems on CBC. If
cae is forQCd to resort to jwlicie1 actiotl, CBe D:Uly be: Nrthu delayed ig, its efforts tc construct
its DCW studio iidditions and tClOYu:QCU:lS which~ il part of the I;ompmy's dforts to promptly
roll out if.:i D.~ DTV fadlities. In additiatL, esc's costs will have hoen inc::~ased for no
legitimate reaSClll. CBe would, ill my opiDion, be =titletJ to a write of~U!;i fro=. Ii court
of compctmt jW'isciLc:tion TO ~pel a be.aring on its appJic=ation.

9. As of this writing, cae does not know wb.c:n, or if. it will be granted a bearing on
its special use penmt application.

Executed lmder pewty ofpc::r.jurr t.h.is 30th day of October, 1997.

Mi~LW.-_-

2
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I

OiVELOPMENT PLANS REVIEW CENll;R
CITY OF RALEIGH, NORTH CAROLINA

P.O. BOX S9Cl. RALEiGH,. N.C- 27&02 _. (919) 890036042 F~ (9.19) ~So-3iSO
• ..... - .... til •• ..:. .., :_r:il' ."

SPECIAL USE PERMiTAPPLICATION
FOR PUBLIC HEAR/NG· '" ."'.'

AND APPROVAL 8Y THE RALeIGH CITY COUNCIL
£

.' .. I •• • a....::..t;~.:.-#- ~'. • •• ~., "..,, .

Section A
SUBMITTAL CHECKLIST

•
PlEASE INCI,.UO. AU. OF THE FOLLOWING (CHECK OFF). If any Information i5 missing tmm the appl(cation
par;kag9. you maybe askBd ro ccmpl.te the appliCatIOn and re-suamit en the ne~m\iisweye/a, Sl' please check the
list bslow t:aJ'9flJlly befClrfJ you submit:

o TtfAEE SET'S OF PAEUPflIN4RYPLANS. Muimu," sh.wt size shaU ba 36'" X44'". Platls mUlR bII1 t., e"9i"e~r1ng scale
(1".211, 1".30', etc.). Preliminary ~1a"!I da nat naad an angiMS8rcar1an~ are.nit9C:I'$ Sl'iIuJ. l"tQl'rtlatlal'l
lD be ,"Q\llfl'l on this -Cllan shololld I1Ilate to t"'e fi""""!J!I thid the Councl wnJ need to make as 1'\otad in Scri:ll'\ 10­
2145 of the Ralillgh City Cad•.

o CI1Y a .. COUNTY PROPER,.,. MAP .",~h parcQIs inclloldl\1d in the slIl;I pIa" ll:lvarfy mafil;.llId. A.n nc:erpt Qf a ~rcl:lllrty map
is ~CC8"tabI8, but th. ITI~number must appeal'an U,II o:ll;Drpl 111= infcrma.tion is available rn;ltr1 Wake Ool,lmy
GIS Clr fro,," ttle City of Raleigh Planning Oepantnllnt.

o S200 J:1UNG FEE. C,",a may be mad. ot.rt~ !tllt City (tf Raleigh. Payments may be madll by cash or by chock. but nat
bV c:redit e::atd$. .

o THREE COPIES OF THIS AP'UC""'110N FORM allTlplQtod, mead t)y ttla Pn:lPillT'f o.....nar CIt his I hlilt agilnt. atld
Mt.mesl•

REQU1REQ~ BUTO~MISSING INFORMATION, PLEASE MAKE SURE TO INCLUDE THE FOLI.OWI/llO:

o VICINITY ~P. Please include with plan document!!.

o CORRECT PARCEL IDEN11F1C'110N NUIIJIFIEIt (PIN'). Clift Wake ea. G8CI91'3PI\c Infarrnatian StUYClJ$ at 856-6360,
if tl'l8re ia AN'" ~\i••n abgyt ttle parQlI idllit'ltll'1er. l'1:SISJS yESY' IMIe0BIANI! lr'll:l:lrtar;t PIN r:::I1' cause the
appratiol'llD be toj.-::tad 3tId ra-sl,lbtT!ftltd at the ",XI submiftal data.

DOWNER StGNATURE. SIll Paa'J of this aopli;atjon. This liign_Ul"8 must be naW'iZed.

o COMPLEtE UST OF PROPERTY OWN~AS adiac:8nt ta,ln frgniof and b-Ihil1d ll'll:l subject prgperty. includil1g s;trQpar1iBlO
IClaSl\ publi: rights~·way. 'N1'Ien UnSU11i1 of *h.tfter to in=llJd& actjal:ent prgpeni03, err 01"1 tl'lt sidlll of induding
,ao many. If advertising is insuffi:i8nf. (1'18 Spec:iaJ USG Perml! may bill itIVQlidaced.

• .. L!"a~ , __•• _ ...._. lit!llllll.ll!!l
,



10/30/97 THr 17:39 FAX 9197430225

-

BROOKS PIERCE
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141018

LOCAT10N:

PJ.H.
P.ut
PJ.M.

DEVELOPMeNT NAME~ _----:::W=RA""'l==.,-..I..,;,V - -

Western Boulevard

WAKE COUNTY fFlOPEFlTY lNOENT1F1CATlON IiUM8ER(S):

PJ~. 0793.0'-68~6726

PJ.N.
P.I.H.
PJ.N.

FI.Ii NUIlI8ER _

CaQOIlmlIC'l' _

~o.-~ ~_

ZONING DISTRICT (Include Ow_riay Distl'icts): __Jo&.&;.nd;!l;,y...s...tll:.lr...i...al.l.]_-_Z~ _

OWNER/OEVelO~EB; Capitol Broadcasting Company, Inc.
ADDAESS' P.O. "BOx 12000 Ra 1ei gh I Nt 27605
T!LEPHQNE: S2I·85OU FAX: __8_2_1:-..-=!~55;:;..4.:-.... ~ _

REPReSENTAl1\1E: E:nvi rotek. Inc. _
ADDRESS: 1111 Oberlin Road. R~'ei9b4 Nt 27605
TELePHoNE:: gIg-Bt2- bASS v -=.6.1: ~91....gll:--...a~JL9;:..:.42"",B_5__~:"":,,:,,,, , ~
cONTAeTPEIIlI$ON Ron Hend'r1CI$.S PHONE ~ FAX _

Thh: r.ques~ i$ for II special use permn rer the fcllawing:

__ AddltlClnaJ f10gr ar•• ralla (FAR.) ilUOIW"=~k1r r;lftll::ie tll,.lldangs in OfrlCG and il'lSl.ttLltianal-' Md 2 Ci.s.tricl.s.
~ Additional , ••IIS.ntJaI density in OffICe and In=ti'llAianal-1. otfa aI"Id InSlitutiClnaJ·2. ShCl~ltlg Center and Thcr~

cughtare Olstrids.
__ AdcUtlol\il1 ".nllly, eotl'larslon. at liIulldlng_ ta dW8l11nl!l, n8t lot aro;a 'huSl.letlan fQr dwellings. and hawing

'Milnil"l underlying industrial zen""cS~ in Cownlg'4¥l1 Rasidemlal Housing arid PedlllSltian OverlayO~~
-_ Cart.etlanall Penal FacUlty -
~ Hotel anel mot.' 11'1 Oft".., :al\d II'I:stiMil:lnal-2 Ois1ri1;:!.
_ Interim u_ In th. R.sld.ntlal B...stnQ$.II DistrIct wi'lhln a redelfl;lk:al>rTIQl'lt iIIea.
__ Mcue lhan IIlg"'f (8) IIIwIIlllna Of' rooming unltli p. floe' fer mUlUfliImily and Sll"Ql.IP /'ICl.Islng Wua:ura. toW1'lhQu~.

=ngr_;319 f;ilfU and =ngrlQale IlvitllJ SU\l~rla. lite C3J'8 ctImlTlLcl'lities .and CGI"IIdQminium devslopmlllnt:ll.
~ Ql.ltdagr .tad'u,"" ol.ltdoClr 11'1••'111. C1L1tdClGr .... "'.k. Clf mare U'lat'l two hundred and flly (250) !iCil:iUS. and

(lutdaQr movie Ulaalres.
~ autclloor sia...,_ f., Inoplrabt. vehlcllS
__ OUldClor $t0'8'8 yata
___ J1:u1dftg '-cUlly .. 1lH-1l.., in ~ RISIC58f1UoaI Busltleu D~ric:z for spllC1al use rls"del'llial hClU~i"g prallilJlds.
_ Park,!n; facility ••ft..UI. fDr , r••ldentla. InsUNtlan in rtlsil:SenliaJ lClnlng distric.'tl.

Recr"Uol'lal UlM af a govBmm.ntal Intlty .nlll f'Ot fo, prant prlvat. r.grtlaUo"sl camp. In a prim:ay reMMir
watetshed p,crua~ia" aria.

__ Aec:r.atlonal UN rastrlct.d to nterntl.rshl, • nat fat prcfit. in a primal';' rUSIlIM,I,r w.t.",hed prallild:ion atea"
__ S"oppln§ eent.rs ./'Id '!'Ioppln.a'••• in Ther~:n~h'arg al1d IndustriaJ·1 :1nd:2 Oi~riCl:l U'la' are lI:rc.ated within (QUI'

hloll'1dred {4(0) fe4lt of ..ny majar lholVughlatv 0' majar IIIIZISS CIlnidar.
_ Splelst Rulct.ntlal-3Cl r.sldetltl:l,1 dlllf\.ll';' greater thaJ' (Wenly (20) c1welr.ng (mils per noilt .acrll Clr l"'(fila (3) or marll

d"'slling I,tnits Or! • IoL
-!.-- T.r.camm....nlcatlol" tOWlr.
__ "nIoroughfar. ptatl!lctlv. Ylrd Ncl1,Idloni for proiec:t5 in ThotQugl'lfare Dlsttcts tr:alt'.~edby I'i'ICIralhan one ") mati

Clf =nti"uau9 publi<: Itto~ug"'fat •.

neE A80VE·NAMED oWlofEASHIP OF'THlS PAQPEFlTV rs EVlOENCED BY O£EO FROM C~C Re a1 Esta te
CCJm~anY. 11'1c.

AND ReCORDED IN THE WAKE eouNTV F1EGIS"TJll'Y'. BOOK

tbJdL

3066 PAGE P69
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The Z'Dnil1g ordirJ3J1C8 imposas tl'Ul 'allowitlg SPECIFIC REQUIIiIIIEN'TS "feml a spedal use &M""it mill be Iss,",". • Please
aewre. 'Kh at ,he sp.=lfic feq""",m.tllS notiId in CGd. $1IIl:dG., 1a-a,,45 itI1l'1C1 anabl. U it 1'411.'910 your reqUIiI4 (Thlill
....,Qtt .11th.~il'llllli"lthil"'~r..ulrw"'.~)~n.~icarlt.uld"~~1IdtfI; delMNItatII 01... if Uwlat1cl . .;.
la am. in am.".... EZInaistene 1IIIilh ... p.... spadrlClllD".. and.CIIh.r iltfarmafton 1:',.._,.1" D c~ Council. the-plapaMd ~G' - "
\IIB1 ClClftJlIy v,ritruach ., the foRowina~NQultlmentB: ~ ':-"'.: ':": ,: '

See attached 'ist of responses to the Specific requirements.
~ ....

PROPERTY 10 NC. PROPEm"t OWNER MAIUNG ADDRESS 'ZIP'CODe

0793.07-68-6383 IeBC Rfilal Estate ccm,Eany" Ii P.O. Box 12000 Ral ei gh 127605

ojr93.07-68~7563 lesc Real Est~te Comp~ny I~ 711 Hi'lsboro~gh St. Raleibh 27603
0793.07-68·9600 15gg1~iIL~f adcast,ng Co. ~c P.O. Box 12000 Raleigh 127605

,0793.07-68,,9702, IRans~nJ. & Eula W. Fort ~ 608 Nazareth St. Raleigh 127606
0793.07·68-8799 IAnnie Hicks I 606 Nazareth St. Ralei h 127606
Q79J.07~6S-139B cQwa~. ~os~ ,cGD~~~e~e8iS 0 300 a din 1 G1bbons Or. 27606

07~.lg"'50-7S74 JSta.t!.Of North Carolina I P.O. Box 10096 Raleigh 127605

0793.07-78-0787 'Marion Grant &Mertie Batey 2525 Western Blvd. Ra1eighl 27606
I I I
1 i I
I I ~
1 I I
I I 1
I I r
l- , -.I
I I I
I I ·1
ttl

FomI AIM_.....,','.
~III ....-;" .

- tl

3
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8. See Attachment A

11. The tower exceeds one hundred eighty (180) feet and is engineered and construc;:ted to
ac:commodate a minimum of NfO (2) additional telecommunication usel'5. (See Attachment
A)

1. See: Attachment A regarding radio/television reception.

2. The height oftbe tower is 300 feet, therefore it does nOt exceed the 510 foot limit in the
ordinance.

4 August lW7
Cgcrvr

12. 'This location is.I121 in a residential district therefore the residential appearance provision
for the buildings does not apply.

13. The associated buildings for the tower are not located in a residential district.

14. This special use request is strictly for the purpose of replacing and relocating the existing
tower to a new location approximately 100 feet away. Therefore, the use wi not change
and win not be iniurious to property or improvementS in the affected area.

9. The tower will.n.qt be located on property that is zoned residential.

10. The tower is.rn.l1 located within a Historic Overlay District or a Metro Park Protection
Overlay Distrin. There is nor a. similar tower which was constructed after the effective
date of the current ordinance within 1000 feet of the new tower location.

3. see AttaChment A regarding FAA lighting standards.

4. (a) A minimum (20) foot yard setback is provided (see Preliminary Site Layout).
(b) &: (c) The tower will be located more than ODe bundred percent of the tower height

(300·) from any IDt that is :loned or developed reSidential.

S. An eight (8) foot higb fence will surrouod the base of the tower and guy wires. OJrrently,
a chain link fence SUITounds the area where the tower will be located. The existing fence
has a height of six (6) feet in two (2) loeations and eigbt (8) feet in another location. The
fenc:e will be appropriately screened 'loVith plant material to"achieve the specified standard
with three years (see Prc:liminazy Site Layout).

6. A tweoty (20) feet wide street protective yard will be IOClted along a portion of the right­
o£.·way of Wt;;stertt Gou.levard (see Preliminary Site Layout). A transitional protective yard
will be loea-ted along the property line that is shared with the residentially zoned properties
to the east (PIN#" 0793.07-68-8799. 0793.07-6£:-9702 and 0793.07-68-9600). AlOIlg with
these plantings, the existing development shall serle as a sufficient alternate method for
the protecti"e yards. (see Prelimlnary Site Layout)

7. See Attac:hmcnt A

.RESPONSE 70 mE ,SPECIFIC REQUIREMENTS
OF CODE SECl10N 10-2145 FOR THE
SPECw.. USE PEKMIT REQUEST OF
CAPITOL BROADCASTING COMPANY INC.
FOR THE REPLACEMENT AND RELOCATION OF
THE EXISTING TELECOMMUNlCA'nONS TOWER AT WRAJ..,.TV
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Subject:

Att'ac:hment A
Capitol B~oadcasting Company, Inc.
ReplAcement ADd Relac:ation of
Existing Telecommunications Tower at WRAL-TV

Ca"itcf 8/Wdc:il»Unl1 Company, Iflc., 2ti19 W.tem Blvd., P.O.8Qx 72OOD. Raleigh, III.C. 216fJ5
"feD MIIfIEIl

\/IiIoop-,,.......
.'sl_'"''

1'"... (8'.'IIll'T.otiIIB

JUly 31,1997

City of Raleigh flaMing Department
P. O. Box 590
Ralcigh~ Ne 27602

Application for lXrmit for rcloc;ation of WRAL-TV Studio Tower
on Western BoulEvard. In response [0 questions numbers 1, 3, 7 and 8
of the Raleigh City Code for Telecommunications towers.

To Whom It May Concern:

This letter serves to ital:e that tJ11l proposed tower for WRAL-TV News Opera[ions will not
imerfefE wim normal radio frequencies and telc\lisicn transmissions in the vidnity.

In re$pcnse to question number "3." this letter SCt\'CS to state that tower lighting will not
excee:d The Federal A",atjon AdminisU'ation (FAA) minimum sUlildards for red obsrruction
lighting liYSleInS c;ont:ained in the Advisory Circular No. 70n460-rF dated 27
September, 1978.

In response to qUEstion ',," the output power from th~ tower will not cx:ceed federally
approved level! for exposure to el&crronie magnetic force (EMF).

In response (0 question number "8," th~ WRAL tower is designed to aecornmcdate
additicnal users. Should the city of Raleigh deeide to relocate its telecommunications
SYSlems, the: propose.d to..uer wilt be able ~o 8J;;commodatc a reasonable number of facilities.

We understand that this letter is submitted to fulfill the requirements of the Raleigh City
Code. [hat it becomes an offic:::ial part of the tower application materials, and that it shall
remain in the pennanent files.

FB:jg
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...

LAU!1 j 1Date

. . ..,;.. ,'~J;;~i.- ='?-,;>~:;~K~r~;!~~.:~~:·· ". --" ~~~~~ -2"'
I hereby ~"tt1ly 'hat the inlormstbn CGntailledhef8;n is We andCO",pI8t.; al1d IlJndfJrsrafld that if ally item is (GUM
to be e;,thetwise a/IrI, fJv#demJiuy htlarintl before ths COuna1. rhat the ar:t/en ", the CQufll:il may 08 lnvalkla:red.

or • '. - I 'rf- -:- ••• I • • I.· ,:'.-' -;.t.:.:: ., .~. ,~~ ... ~."-, .''',''::.. ~. . ~. .'.'. I • ~,.~, ' ... ;:..;.~. ~_:. I,'

. - .' ~ I~. -=-,_p'-., ~_, ..:..

~~t&~~;::::;;:~..~..~~- Dale ~?L
oadcasting Company, Inc.

-..

STATE OF NORTH CARCLINA
COUNTY OF

I, Ka ren T. Braxton , a Notary Public do hereby cenify that ~ohn ~1. Brannan
personalty appeared baIera me this day and adcr4wleclged the due execution of lha foregoing i~ment.

lhlsthe 1st dayot2ugust ,'9~.

(SEAU

My COmmission ~pitfJs: __M_aY__4_,_2_0~OO_-----.~ _

- 4
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EXHIBIT 2

~023

RECOMMENDATION OF THE
CITY PLANNING DIRECTOR
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C 1: 'II Y o F RALEIGH

tNT E R - 0 F FIe E

~O; City Manager

FROM: Planning Director

COR RES P 0 N DEN C E

ROOM: 228

DAT~: Aug 22, 1997

SUBJECT; SO-10-~7: Teleco~unication To~eri WRAL Television Site
Agenda Item, September 2, 1997.

MESSAGE:

A Special t:'se permit application has beeil. received fro:n the
following:

SU-10-97= Telecommunication Tower, WRAL Television Site
Special Use permit :::-equest from WRAL Television to construct a 30C
foot lattice construction telecommunication towe::: on the pc::-operty
owned by WRAL Television! Capitol Broadcasting Compa~y wi~h an
existing land use of television broaccasting. Located at 2619 ~lestern

Boulevard in the Southwest Planni~g District on a tract that is zoned
!ndustrial-l, inside the corporate limits of ?aleigh a:ld has ~he

P.I.N. # of 0793.07-68-6726.

To allow a telecomrnu~ication tower taller than 250 feet i~ any zoning
district, the city COl.;ncil must :nake the 14 fil"'.c.ings as sta':ed in
§lO-2145. ~qitn the requirement to record a plat. wh:'ch p:::"ovides ens
subject property witn public street frontage, staff has found that the
site plan meets all required conditions for approval with the
exception of condition #14 for which City Council may take into
account the testimo:lY at the hearin~ to make a final det!!'rT.'linati-on.
The city Clerk has been notified of the request, and an Evide~tia~

Hearing is to be scheduled for SeJ;ltewber 2, 1997. Attached are the
findings prepared by staff for City Council review.

GBC/rom

cc: City Clerk
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Special Use Permit to allow a telecommunication tower in all zoning
districts except Conservation Buffer.

§10-21'5(b) (1) Radio and television or
adjoining properties will
diminished.

similar
not be

reception for
disturbed or

SlO-2145(b) (2)

F::tNDING:

§10 ..214S(b) (3)

!'INPI:5G:

§10-2145(b) (4)

The applicants have state4 that radio, tele~ision or
similar reoeption for adjoining properties will not
be disturbed or diminidhed because of the te~hnical

spe~ifications of the Personal Co~cationa

Systems frequenc::y as licen!led and enforced by the
FCC.

The height of the tower does not exceed five hundred
ten (SlO) feet.

The applicants 8t&~e that the proposed maximum tower
height is 300 feet.

The lighting of the tower does not exceed the
minimum standard of the Federal Aviation
Administration (FAA) for red obstruction lighting
syst~~ contained in Advisory Circular No. 70/7460-IF
dated 27 September, 1978, as the same may be
amended.

Applicants state tbat obst1;'Udtion marking and
lighting not required by FAA.

The minimum yard setback from the outside dimensions
of the tower, not from guy anchors, are as follows:

a. Twenty (20) feet from t.he property line of any
adjoining lot or lot across a pUblic street which is
vacant and zoned a nonresidential district or any
adjoining lot or lot across a public street which is
developed without a dwelling, congregate care or
congregate living structure j unless increased by
subparagraph b. or c. below.

b. One hundred (lOa) percent of the tower height,
but no less than than fifty (5 0) feet, from the
property line of either any lot which is developed
at an average residential density of less than
fifteen (15) dwelling units per acre or vacant lot
located in a residential zoning district.

c. Fifty (50) percent of the tower height from the
property line of any lot which is developed at an
average residential density equal to or greater than
fifteen (15} dwelling units per acre.



10/30/97 THU 17:44 FAX 9197430225 BROOKS PIERCE l4J026

1.10-2145 (b) (5)

FINDJ:NG=

The setbacks required by subsections b. and c. above
shall not be applicable to any resider.tial
dwelling{s) that is not a permitted use in the
zoning district, or the residence of a caretaker or
watchman accessory to as permitted industrial use.

For towers exceeding a height of two hundred fifty
(250) feet, this setback may be reduced by the City
Council upon a finding that the lesser setback will
not be injurious to property or improvements in the
affected area, but in no case shall the setback be
reduced to less than fifty (50) percent of the tower
height.

The provisions in this subgection are supplemental
to the yard regulations in §lO-2075 and do not
lessen or diminish those regulations.

The proposed site pl~ eonfor.ms to all setback
requi~ements ~d are as follows:

400.00': from the south prope~ty line.
109.00'~ from the east property line.
394.00': fro~ the west prope~ty line.
57.00': f~om the north property line.

Bec:al,J,se this proposed site is loca.t.ed in an area
zoned Residenti~1-20 along the southern property
line, "the tower setba.ck is 100% of the tower hight.
The remaining zoning fOr the adjacant properties is
as follows: Industrial-l a~ong the western property
line, Shopping Center a.long the northern property
line, Office and Institutional-l along the easte:rn
property line. The setbaeks roquired for the
nonresidentia.l lanause and zoned properties is 20
feet.

The base of c~e tower and each guy anchor are
surrounded by a fence or wall at least. eight (8}
feet in height unless the tower and all guy anchors
are mounted entirely on a building over eight feet
in height. Except for fence and wall entrances, all
fences and walls shall be screened with plant
material so that no more than two-thirds of the
surface of the fence or wall is visible, within
three {3} years after the erection of the structure,
from a public street or from any adjoining lot which
contains a dwelling, congregate care or congregate
living structure, or is :zoned a :-esidential
district.

Applidants state that this self supporting tower
will be sur~ounded by ~ eight foot high chain link
fence.. topped with 1:larbed wire, and existing
vegetation of "hollywood junipers" will be used as


